
                                                       AGREEMENT                                     Attachment #12 
 

New York State  
Department of Agriculture and Markets 

10B Airline Drive 
Albany, NY   12235-0001 

Agency Code 06000 
 
 

Contract Authority: Laws of 2008  

Contract Number:            
 
Amount of Agreement:   $ 
 
Contract Period:               
 
Renewal Date:                 
 
Federal ID:                   
 

Contractor Name/Project Sponsor:  
 
Street:  City:  State:  Zip:  
    
Billing Address (if different from above): 
Street:   City:  State:  Zip: 
    
Title/Description of Project: Tree Removal  for Asian Longhorned Beetle 
 

THIS AGREEMENT INCLUDES THE FOLLOWING: FOR AMENDMENTS CHECK THOSE THAT APPLY: 
 This Coversheet 
 Appendix A (Standard Clauses for all New York State 

Contracts) 
 Appendix B (Bid Sheets) 
 Appendix C (IFB) 
 Appendix D (The Department’s General Conditions) 
 Appendix E (The Department’s Special Conditions) 
 Appendix F (Federal Conditions) 
 Appendix G (Federal Agreement #11-8236-0184-CA) 

 Additional Work 
 Extension of Time 

From        to         
 Increase Amount 
 Decrease Amount 
 Renewal:   Remaining 
 Revised Budget 
 Revised Scope of Work 
 Other 

If Increase/Decrease in Amount: 
 
Previous Amount:  $      
Increase/decrease         
New Total:             $      

The Contractor and the Department agree to be bound by the  
terms and conditions contained in this Agreement 

CONTRACTOR 
 

NYS DEPARTMENT OF AGRICULTURE & 
MARKETS 

Signature of Contractor’s Authorized Representative:  Signature of Authorized Official: 
 
 
 _______________________________________________    ______________________________________  
 
Date: ___________________________________________   Date: __________________________________  
 
Typed or Printed Name of Above Representative:  Typed or Printed Name of Above Official: 
 
 _______________________________________________    ______________________________________  
 
Title of Authorized Representative:  Title of Authorized Official 
 
 _______________________________________________    ______________________________________  
 
Notary Public:  On this ___day of ________, 20____ before me  State Agency Certification:  In addition to the acceptance 
personally appeared ___________ _________, to me known, and  of this contract, I also certify that original copies of this 
known to me to be the same person who executed the above   signature page will be attached to all other exact copies 
instrument and duly acknowledged the execution of the same.  of this contract. 
 
 _________________________________________________________________________________________________________  
Attorney General: Approved:  Thomas P. DiNapoli, State Comptroller 
 By:  
  Date: 
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APPENDIX D 

GENERAL CONDITIONS FOR AGREEMENTS 

NEW YORK STATE DEPARTMENT 
OF AGRICULTURE AND MARKETS 

 
 These general conditions apply to the administrative aspects of the 
agreement and reflect New York State’s contract record keeping and payment 
procedures.  These general conditions cannot be changed. 
 
 
PAYMENT 
 
 Payment shall be made to the Contractor under this Agreement upon the 
submission of a payment request (standard voucher), the required progress report and 
a budget report in the format prescribed by the Department. 
 
 The Contractor shall submit all requests for payment and reports to the 
following address:  NYS Department of Agriculture and Markets, Division of Fiscal 
Management, 10B Airline Drive, Albany, NY 12235.  Invoices, Standard Vouchers and 
any reports will not be considered received by the Department and any interest which 
may be due the Contractor will not begin to accrue until they have been received by 
the Division of Fiscal Management. 
 
 Payment for invoices submitted by the Contractor shall only be rendered 
electronically unless payment by paper check is expressly authorized by the 
Commissioner, in the Commissioner’s sole discretion, due to extenuating 
circumstances.  Such electronic payment shall be made in accordance with ordinary 
State procedures and practices.  The Contractor shall comply with the Comptroller of 
the State of New York’s procedures to authorize electronic payments.  Contractor 
acknowledges that it will not receive payment on any invoices submitted under this 
Agreement if it does not comply with the Comptroller of the State of New York’s 
electronic payment procedures, except where the Commissioner has expressly 
authorized payment by paper check as set forth above. 
 
 Initial payment to the Contractor under this Agreement shall not be made unless 
the Contractor shall have submitted to the Department a written payment request 
together with such information as required by the Agreement.  Initial payment shall not 
be due until the latter of either the last day of the 7th calendar month of the term of this 
Agreement, or the thirtieth calendar day after receipt of the payment request, where 
contract funds have been appropriated and made available to the Department. 
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 Payments shall not be made if the Contractor fails to file the progress reports 
and budget reports, if any, as required by this Agreement.  The Contractor’s payment 
requests shall include a statement of expenses and charges by major budget category 
for work actually performed or expenses incurred in accordance with the terms of this 
Agreement during the period covered by the request. 
 
 Upon examination of the Contractor’s payment requests and supporting 
material, the Department may, in its sole discretion, modify or adjust the amount 
requested to reflect contract funds expended as of the date of the request.  Subsequent 
to its review and approval of the payment request, the Department will transmit the 
request to the Comptroller for payment. 
 
 The total payment made under this Agreement will not exceed the Contractor’s 
actual costs and expenses arising from the completion of the work under this 
Agreement. 
 
 Final payment, including payment of retained amounts if any, shall not be made 
until work under the Agreement is completed to the satisfaction of the Department and 
the Contractor’s final performance report and a final budget report detailing receipt 
and expenditure of all funds received pursuant to this Agreement by major budget 
category are received and accepted by the Department.  Satisfactory completion and 
acceptance shall be defined as conformance to established standards for such reports 
and conformance to the attached plan of work. 
 
PAYMENT CONTINGENCY 
 
 Funds for payment under this Agreement are provided to the Department 
through appropriations from the New York State Legislature.  These appropriations are 
made on a fiscal year basis.  New York State’s fiscal year begins on April 1 of each 
calendar year and ends on March 31 of the following calendar year.  Funds for 
payments under this Agreement were or are expected to be appropriated to the 
Department during fiscal year 2011-2012.  Payments made after fiscal year 2011-2012 
or payment for work pursuant to this Agreement which is completed or continued by the 
Contractor after fiscal year 2011-2012 is subject to appropriation of funds by the 
Legislature in each subsequent fiscal year. 
 
 Funding for this Agreement was provided to the Department from the United 
States Department of Agriculture, Animal Plant Health Inspection Service pursuant to 
Cooperative Agreement #11-8236-0184 CA.  Payments are subject to the receipt of 
funds pursuant to that cooperative agreement. 
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FINANCIAL LIMIT 
 
 The financial limit of State appropriated funds under this Agreement shall not 
exceed the amount indicated on the latest executed version of the signature page of 
this Agreement and the Department shall not be obligated to make any payment to the 
Contractor in excess of that amount. 
 
 
CONTRACT EXPENDITURES 
 
 Expenditures under this Agreement shall conform to the budget annexed as 
Appendix B, provided however, that the Contractor may vary budget amounts by not 
more than ten percent (10%) within each specific budget category.  Any budget 
variance in excess of ten percent (10%) shall be made only upon the prior written 
approval of the Department and the Comptroller of the State of New York.  This 
paragraph does not apply to budget amounts of one thousand dollars ($1,000.00) or 
less. 
 
 
NON-DUPLICATION OF PAYMENTS 
 
 The payments received by the Contractor under this Agreement shall not 
duplicate payments received from any other source for the work performed under this 
Agreement.  In the event of such duplication, the Contractor shall remit to the 
Department the amount which duplicates payment received from other sources. 
 
 
SUBCONTRACTS 
 
 Subcontracting of work is specifically prohibited in this project, unless prior 
written approval is granted by the Department.  If approved, the subcontractor shall be 
bound by the terms and conditions of the contract.  The Department reserves the right 
to terminate the services of a subcontractor at any time.  All required notices, work 
orders, directives, and requests for emergency services will be directed to the 
Contractor.  The subcontractor must also possess the same qualifications for which 
the Contractor is responsible. 
 
 
RECORDS MAINTENANCE, EXAMINATION AND RETENTION 
 
 The Contractor shall maintain records and accounts in specific detail to identify 
all contract funds received and expended under this Agreement.  The Contractor shall 
maintain a daily written record which contains the name(s) of the officer(s) and 
employee(s) providing services under this Agreement and the amount of time expended 
upon such services. 
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 The Contractor shall maintain the records required under this paragraph as set 
forth in Appendix A to this Agreement. 
 
 
INDEMNIFICATION 
 
 The Contractor agrees to indemnify and hold harmless the State of New York 
and the Department from all liability incurred by the Department for bodily injury 
(including death) and real and personal property damage resulting from the negligent 
acts, errors or omissions of the Contractor, its officers, agents or employees in the 
provision of services under this Agreement, provided that the Department timely 
notifies the Contractor of any such claim and afford the Contractor an opportunity to 
defend such claim and cooperate fully with the Contractor in the defense of any 
claims. 
 
 
CONTRACTOR NOT DEPARTMENT EMPLOYEE OR AGENT 
 
 Neither the Contractor, nor its agents, employees, suppliers or subcontractors 
shall be in any way deemed to be employees or agents of the Department or of the 
State of New York in performing the work under this Agreement. 
 
 
DEVIATION FROM WORK 
 
 The Contractor shall perform the work under this Agreement as outlined in the 
Invitation for Bid (IFB), annexed as Appendix C.  Any substantial deviation from the plan 
of work shall require the prior written approval of the Department. 
 
 
COMPLIANCE WITH LOCAL, STATE AND FEDERAL LAWS 
 
 The Contractor is responsible for complying with all local, state and federal laws 
applicable to work performed under this Agreement. 
 
 
TERMINATION 
 

 The Department may terminate this Agreement for cause upon giving 
one (1) days written notice. 
 
 The Contractor’s failure to perform in accordance with the terms of this 
Agreement due to circumstances reasonably beyond the Contractor’s control should 
not constitute cause for termination pursuant to this provision.  In the event of such 
failure to perform, the Department may, at its option, either grant the Contractor a 
specified period in which to correct its performance, or terminate this Agreement in 
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accordance with this paragraph. 
 
 
MODIFICATION 
 
 This Agreement may not be modified unless such modification is made in writing, 
executed by the Department and the Contractor and approved by the Attorney 
General and Comptroller of the State of New York. 
 
 
NECESSARY SIGNATURES 
 
 If the financial limit under this Agreement exceeds Fifty Thousand Dollars 
($50,000) this Agreement shall not be binding and effective upon the Department 
unless and until approved by the Attorney General and the Comptroller of the State of 
New York. 
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APPENDIX E 
 

SPECIAL CONDITIONS FOR AGREEMENTS 
 

NEW YORK STATE DEPARTMENT OF  
AGRICULTURE AND MARKETS 

 
 These special conditions apply to the administrative aspects of this 
particular agreement.  These special conditions cannot be changed. 
 
TERMINATION PURSUANT TO NEW YORK STATE FINANCE LAW SECTION 139-K 
 

`The Department reserves the right to terminate this Agreement in the event it is 
found that the certification filed by the Contractor in accordance with New York State 
Finance Law Section 139-k was intentionally false or intentionally incomplete.  Upon 
such finding, the Department may exercise its termination right by providing written 
notification to the Contractor. 
 
 
INSURANCE 

 The Contractor shall obtain and keep in force during the term of this Agreement 
insurance policies, naming the State of New York and the Department as additional 
insured as follows: 
 
 TYPE      AMOUNT 
 
COMMERCIAL GENERAL 
   LIABILITY INSURANCE    $5,000,000 
 
COMMERCIAL BUSINESS AUTOMOBILE 
   LIABILITY INSURANCE    $2,000,000 
 
 Certificates of insurance showing the above coverages shall be provided to the 
Department within ten (10) business days from the date the Contractor executes the 
Agreement.  The certificates shall provide that the policies shall not be amended or 
cancelled upon less than ten (10) days written notice to the Department from the policy 
issuers. 
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PREVAILING WAGE 
 
 The work under this Agreement has been determined to be a public work 
pursuant to Article 8 of the New York State Labor Law. 
 
 The applicable prevailing wage rate schedule is PRC #2011008390.  This 
schedule covers the period from July 1, 2010 to June 30, 2011.  The Contractor is 
required to obtain a copy of the new annual determination of wages from the New York 
State Department of Labor prior to the June 30 expiration date each year of this 
agreement.  The percentage mark ups contained in Appendix B will not be increased 
during the term of this Agreement. 
 
 Payroll certification reports must be submitted with each invoice.  Failure to 
provide the certification will result in non-payment of invoices.  
 
 
RENEWAL 
 
 This Agreement may be renewed by the Department in its sole discretion for 
successive terms not to exceed four (4) years, subject to the approval of the Attorney 
General and Comptroller of the State of New York. 
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APPENDIX F 

 
FEDERAL CONDITIONS 

 
 
COMPLIANCE WITH FEDERAL STANDARDS AND REGULATIONS 

Funding for this Agreement was provided to the Department from the United 
States Department of Agriculture, Animal and Plant Health Inspection Service (APHIS) 
pursuant to Cooperative Agreement No. 11-8236-0184 CA attached as Appendix G of 
this Agreement.  The Cooperative Agreement shall be enforced and interpreted in 
accordance with applicable Federal laws and regulations, directives, circulars, or other 
guidance.  The Contractor agrees to comply with the applicable provisions of that 
Agreement and to assist the Department in complying with its obligations.   
 
 
FEDERAL FUNDING 

Payments under this Agreement shall be made only upon receipt of funds from 
the United States Department of Agriculture (USDA) on Agreement No. 11-8236-0184-
CA. Nothing in this Agreement shall obligate the Department to make any payment in 
excess of actual funds received from the USDA.  The Department shall reduce the 
amount of any payment request from the Contractor if funds received are insufficient to 
cover the full payment. 
 
 
TEXTING WHILE DRIVING 
 

As a condition of this Agreement, the Contractor agrees to comply with the 
Executive Order entitled “Federal Leadership on Reducing Text Messaging While 
Driving” signed by President Barack Obama on October 1, 2009, by prohibiting the 
Contractor employees, contractors, and subcontractors from texting while driving an 
official business and/or in Federally-owned, rented, or leased vehicles (collectively 
government owned vehicles) or privately owned vehicles when on official Government 
business or when performing any work for or on behalf of or in cooperation with the 
Federal government. 
 

Further, APHIS encourages the Contractor to implement—and to encourage its 
contractors and subcontractors, to implement—new rules and programs, and re-
evaluate existing programs to prohibit text messaging while driving, and conduct 
education, awareness, and other outreach for its employees about the safety risks 
associated with texting while driving.  These initiatives should encourage voluntary 
compliance with the text messaging policy while off duty. 
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For purposes of this requirement, the following definitions apply: 
 

(1) “Texting” or “Text Messaging” means reading from or entering data into any 
handheld or other electronic device, including for the purpose of SMS texting, 
e-mailing, instant messaging, obtaining navigational information, or engaging 
in any other form of electronic data retrieval or electronic data. 
 

(2) “Driving” means operating a motor vehicle on an active roadway with the 
motor running, including while temporarily stationary because of traffic, a 
traffic light or stop sign, otherwise.  It does not include operating a motor 
vehicle with or without a motor running when one has pulled over to the side 
of, or off, an active roadway and has halted in a location where one can 
safely remain stationary. 

 
 

CONGRESSIONAL RESTRICTION 
No member of or delegate to Congress shall be admitted to any share or part of 

this Agreement or to any benefit to arise therefrom. 

 
 
BUY AMERICAN ACT 
 Pursuant to the Cooperative Agreement attached as Appendix G of this 
Agreement, in the case of any equipment or product that may be authorized to be 
purchased with Federal Funds pursuant to this Agreement, it is the sense of the 
Congress that only American-made equipment and products should be purchased for 
use in completing the work under this Agreement. 
 
 

NON-DISCRIMINATION 
No person in the United States shall be excluded from participation in, be denied 

the benefits of, or be otherwise subjected to discrimination in programs or activities 
funded in whole or in part by the USDA based on race, color, national origin, age, 
disability, and, where applicable, sex, religion or political beliefs.  The Contractor is 
required to post, pursuant to the Cooperative Agreement attached as Appendix G of 
this contract, a non-discrimination statement in accordance with USDA Departmental 
Regulation 4300-003 paragraph 7.b (2) found at http://www.ocio.usda.gov/directives/doc/DR4300-
003.pdf. 
 
 
 
 

http://www.ocio.usda.gov/direchves/doc/DR4300-003.pdf�
http://www.ocio.usda.gov/direchves/doc/DR4300-003.pdf�
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TRAFFICKING IN PERSONS 
 Pursuant to the Cooperative Agreement attached as Appendix G of this 
Agreement, the Contractor is hereby advised that it is subject to the provisions of the 
Trafficking Victims Protection Act of 2000 (TVPA) as amended (22 USC 7104 (g) as 
follows: 

a. Provisions applicable to a private entity. 
 (1)  The Contractor, its employees, subcontractors under this Agreement, and 
the subcontractors’ employees may not - 
  (a) Engage in severe forms of trafficking in persons during the period of 
time that this Agreement is in effect; 
  (b)  Procure a commercial sex act during the period of time that this 
Agreement is in effect; or 
  (c)  Use forced labor in the performance of this Agreement or 
subcontracts under this Agreement. 
 (2)  APHIS, as the Federal awarding agency may unilaterally terminate the 
Cooperative Agreement with the Department, without penalty, if the Contractor or a 
subcontractor that is a private entity -  
  (a)  Is determined to have violated a prohibition in paragraph a.(1) of this 
section; or 
  (b)  Has an employee who is determined by the APHIS official authorized 
to terminate the Cooperative Agreement with the Department to have violated a 
prohibition in paragraph a.(1) of this section through conduct that is either -  

i. Associated with performance under this Agreement; or 

   ii.  Imputed to the Contractor or a subcontractor using the 
standards and due process for imputing the conduct of an individual to an organization 
that are provided in 2 CFR part 180, “OMB Guidelines to Agencies on Governmentwide 
Debarment and Suspension (Nonprocurement),” as implemented by APHIS at 7 CFR 
3017. 

 The Contractor must inform the Department immediately of any information it 
receives from any source alleging a violation of this section. 

 b.  Definitions.  For purposes of this section: 
 (1)  “Employee” means either: 

  (a)   An individual employed by the Contractor or a subcontractor who is 
engaged in the performance of the work under this Agreement; or 
  (b)  Another person engaged in performance of the work under this 
Agreement and not compensated by the Contractor including, but not limited to, a 
volunteer or individual whose services are contributed by a third party as an in-kind 
contribution toward cost sharing or matching requirements. 
 (2)  “Forced labor” means labor obtained by any of the following methods:  the 
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recruitment, harboring, transportation, provision, or obtaining of a person for labor or 
services, through the use of force, fraud, or coercion for the purpose of subjection to 
involuntary servitude, peonage, debt bondage, or slavery. 

(3) “Private entity”: 
 (a)  Means any entity other than a State, local government, Indian tribe, or 
foreign public entity, as those terms are defined in 2 CFR 175.25. 
 (b)  Includes: 
  i.  A nonprofit organization, including any nonprofit institution of 
higher education, hospital, or tribal organization other than one included in the 
definition other than one included in the definition of Indian tribe at 2 CFR 
175.25(b). 

ii. A for-profit organization. 
 (4)  “Severe forms of trafficking in persons,” “commercial sex act,” and “coercion” 
have the meanings given at section 103 of the TVPA, as amended (22 USC 7102). 
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