		Final – 2016

[bookmark: _GoBack]Farmland Protection Implementation Grants (FPIG) Program
Required Easement Provisions

{Bold italics text in { } is instruction to easement drafter}
[Text in [brackets] is optional language for the easement depending upon the project]


Required “WHEREAS” provisions:
{Each listed WHEREAS shall be inserted “as is” except as noted therein.}

· Article 14, Section 4 of the New York State Constitution states:  “The policy of this state shall be to conserve and protect its natural resources and scenic beauty and encourage the development and improvement of its agricultural lands for the production of food and other agricultural products;”

· Section 49-0301 of the ECL states:  “The legislature hereby finds and declares that in order to implement the state policy of conserving, preserving and protecting its environmental assets and natural and man‑made resources, the preservation of open spaces, the preservation, development and improvement of agricultural and forest lands, …, is fundamental to the maintenance, enhancement and improvement of…balanced economic growth and the quality of life in all areas of the state;”

· The Property is located within ________________ County’s Agricultural District #___, created pursuant to Article 25-AA of the New York State Agriculture and Markets Law (the “AML”).  Section 300 states: “It is hereby found and declared that many of the agricultural lands in New York State are in jeopardy of being lost for any agricultural purposes.  When nonagricultural development extends into farm areas, competition for limited resources results.  …  It is, therefore, the declared policy of the state to conserve, protect and encourage the development and improvement of its agricultural land for production of food and other agricultural products.  …  It is the purpose of this article to provide a locally-initiated mechanism for the protection and enhancement of New York State’s agricultural land as a viable segment of the local and state economies and as an economic and environmental resource of major importance;”

· Article 25-AAA, Section 321 of the AML states:  “It is hereby found and declared that agricultural lands are irreplaceable state assets.  In an effort to maintain the economic viability, and environmental and landscape preservation values associated with agriculture,” the Commissioner is authorized to administer programs to assist counties in developing agricultural and farmland protection plans and to assist both county and municipal governments in the implementation of such plans.  The Commissioner gives priority to projects that will preserve viable agricultural land, are located in areas facing significant development pressure and serve as a buffer for a significant natural public resource containing important ecosystem or habitat characteristics;

· The Property is located within _____________ County, which adopted an Agricultural and Farmland Protection Plan in {insert month year}.  The Plan recommends{…add appropriate text};

· The Property is located within the Town of _____________, which adopted an Agricultural and Farmland Protection Plan {or other plan name} in {insert month year}.  The Plan recommends{…add appropriate text};
	
· The Property consists primarily of productive agricultural land.  The Property contains approximately _____ acres of prime soils, and approximately ____ acres of soils of statewide importance as defined by the U.S. Department of Agriculture Natural Resources Conservation Service.

{At the conclusion of the “WHEREAS” provisions, the “NOW, THEREFORE” statement must specify the whole-dollar amount of consideration, which must equal the proposed price to purchase development rights stipulated on the “Landowner Intent to Convey Conservation Easement on Viable Agricultural Land” for this proposed conservation easement.}


Additional required provisions:

Purpose. {This provision shall be inserted “as is” except as noted herein.}
The [Primary] {optional word inserted only when any secondary purpose(s) is described as shown below} Purpose of this Easement is to conserve Viable Agricultural Land by preventing the conversion of the Property to non-farm uses, except those allowed herein,  In achieving such prevention, the Property shall be forever reserved for continued Agricultural Use.

[All other purposes listed below shall be secondary and none shall conflict with or significantly diminish the Primary Purpose of this Easement. The Secondary Purposes of this Easement include: {optional if secondary purposes exist}]

Implementation. {This provision shall be inserted “as is.”}
This Easement shall be implemented by limiting and restricting the non-agricultural development and non-farm use of the Property in accordance with its provisions.  The Property remains subject to all applicable local, state and federal laws and regulations. This Easement and the administration of its provisions shall not unreasonably restrict or regulate Farm Operations in contravention of the purposes of Article 25-AA of the AML.

Definitions. {Each listed definition shall be inserted “as is” with no exceptions.}
“Agricultural Use” shall be defined as those activities necessary to:
(i.) produce “Crops, Livestock and Livestock Products”; or
(ii.) use the Property as a “Farm Operation” to the extent permitted by this Easement; or
(iii.) be actively enrolled in any federal or state or local program whose intent is to temporarily suspend (for a specified period of one or more years or crop seasons) the production of Crops, Livestock and Livestock Products for the stipulated purpose of soil and water conservation, wildlife habitat, or similar conservation purpose; or
(iv.) manage the Property or a portion thereof in a fallow or otherwise idled manner provided such management is contained in a Conservation Plan.

“Conservation Plan” shall be defined as an Agricultural Environmental Management (AEM) Conservation Plan (Tier 3 or higher), or such equivalent document that has been prepared by the local Soil and Water Conservation District, or other qualified conservation professional, in cooperation with the Grantor.

“Crops, Livestock and Livestock Products” shall be defined pursuant to Article 25-AA of the AML, or such successor law as enacted or amended.  In the event that this definition or all of Article 25-AA (and all such successor laws) shall be repealed, then the definition existing at the time of repeal shall serve thereafter.

“Farm Labor Housing” means dwellings or structures, together with accessory improvements used to house seasonal and/or full-time employees where such residences are provided by the farm owner and/or operator, the worker is an essential employee of the farm owner and/or operator employed in the operation of the farm and the farm worker is not a partner or owner of the Farm Operation.  For instance, a structure used as the primary residence of a farm owner and/or operator is not “Farm Labor Housing”.

“Farm Operation” shall be defined pursuant to Article 25-AA of the AML, or such successor law as enacted or amended.  In the event that this definition or all of Article 25-AA (and all such successor laws) shall be repealed, then the definition existing at the time of repeal shall serve thereafter.

“Viable Agricultural Land” is defined as land highly suitable for a Farm Operation.

State as Intervenor and Mediator Regarding Interpretation of Selected Definitions and Terms and Selected Implementation of Provisions.
{This provision shall be inserted “as is.”}
Consistent with the policy of this state as contained in Section 4 of Article 14 of the New York State Constitution and as (i) articulated in Section 300 of Article 25-AA of the AML, and (ii) demonstrated by the New York State share of the consideration paid for this Easement as authorized by Section 325 of Article 25-AAA of the AML, the New York State Department of Agriculture and Markets (“Department”) shall perpetually retain the right to intervene on any of the matters listed below provided any such intervention or mediation shall also be specifically limited as set forth below:
(i.) advise the Grantor and Grantee of the State’s interpretation of the following specific terms and definitions contained in and as used throughout this Easement –
a. Agricultural Use,
b. Conservation Plan,
c. Crops, Livestock and Livestock Products,
d. Farm Labor Housing,
e. Farm Operation,
f. sound agricultural practices (as described in Section {insert # of the section where “sound agricultural practices” is first used in the easement document}), and
g. Viable Agricultural Land;
(ii.) advise the Grantor and Grantee of the State’s interpretation of the Purpose of this Easement; and
(iii.) advise the Grantor and Grantee of the State’s interpretation of the Grantee’s proposed or demonstrated administration of the provisions of this Easement that the Department would deem as unreasonably restrictive on the Farm Operation on this Property so as to be in contravention of the purposes of Article 25-AA of the AML.

Any such intervention by the Department shall be offered and intended to serve as non-binding advice to the Grantor and Grantee in an effort to avoid potential violations of this Easement that would have arisen from either party’s misinterpretation of any specific item noted above.

Furthermore, if a dispute arises between the Grantor and the Grantee concerning the consistency of any proposed use or activity with the Purpose(s) of this Easement or any of the specific provisions contained herein, and Grantor agrees not to proceed with the use or activity pending resolution of the dispute, either party may request a meeting between the parties and the Department for mediation.  Within ten (10) days of such request, Grantor and Grantee shall schedule a meeting with the Department, which will recommend potential resolutions of the dispute.

Notwithstanding anything in Section ___ (“Implementation”), nothing in this clause shall diminish Grantee’s rights under Section ___ (“Enforcement”).

Additional required policies:
Impervious Surfaces
{Each conservation easement shall stipulate the following policies somewhere in the document.}
· Grantor shall have right to cover up to 2% of the Farm Area with Impervious Surfaces without permission of Grantee
· Grantor may, but only with permission of Grantee, cover up to a total of no more than ___% {which shall never exceed 10%} of the Farm Area with Impervious Surfaces
· Without permission of Grantee, Grantor may cover any portion of any designated Farmstead Area [and any portion of any designated Rural Enterprise Area] with additional Impervious Surfaces

Land Disturbances Associated with Non-Agricultural Activities
{Each conservation easement shall stipulate the following policy somewhere in the document.}
· Grantor and its assigns, agents and lessees shall comply with any applicable New York State Department of Agriculture and Markets guidelines regarding agricultural impact avoidance, mitigation and remediation

Sound agricultural practices
{Each conservation easement shall incorporate the following phrase somewhere in the easement document, such as a section entitled “Right to Use Property for Agricultural Uses” or equivalent provision.}
· conducted in accordance with sound agricultural practices, which are practices necessary for on-farm production, preparation and marketing of agricultural commodities, provided such practices are legal, necessary, do not cause bodily harm or property damage off the farm, and achieve the intended results in a reasonable and supportable way
{Furthermore, for each subsequent use of “sound agricultural practices” in the easement document, each such use shall be incorporated via the insertion of the following phrase throughout the remainder of the easement document.}
· conducted in accordance with sound agricultural practices (as described in Section {insert # of the section where “sound agricultural practices” is first used in the easement document})

Proceeds.
{The following statement must be inserted “as is” into this section of each conservation easement.}
With regard to the portion of such Proportionate Share equal to that paid using State grant funds, Grantee agrees to use such portion in a manner compatible with the [Primary] Purpose of this Easement.  Prior to such re-use, Grantee must provide written notification to the New York State Department of Agriculture and Markets and to the __________ County Agricultural and Farmland Protection Board.

Interpretation
{The following statement must be inserted “as is” into this section of each conservation easement.}

If a dispute arises between the Grantor and the Grantee concerning the interpretation of any clause of this Easement such that there is a conflict between the clauses required by the New York State Department of Agriculture and Markets (“Department”), listed in the attached Appendix ___{letter or # to be inserted}, and the remaining clauses of the Easement, an interpretation consistent with the Department clauses that would render the Department clauses valid shall be favored over any interpretation that would render such clauses invalid.




APPENDIX ___ {letter or # to be inserted}
DEPARTMENT CLAUSES


· required “WHEREAS” provisions ({Insert the list of each of the seven provisions here (i.e., “A,” “B,” “C,” etc.); refer to pages 1-2 for more information})
· “Purpose”
· “Implementation”
· “Definitions”:  “Agricultural Use,” “Conservation Plan,” “Crops, Livestock and Livestock Products,” “Farm Labor Housing,” “Farm Operation,” and “Viable Agricultural Land.”
· “State as Intervenor and Mediator Regarding Interpretation of Selected Definitions and Terms and Selected Implementation of Provisions”
· Other miscellaneous policies:  “Impervious Surfaces,” “Land Disturbances Associated with Non-Agricultural Activities,” “sound agricultural practices,”  “Proceeds” and “Interpretation”
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